§16.5

she deems it to be in the public inter-
est, may develop such information her-
self as by consultation on a one-time
basis with consumers, consumer orga-
nizations, and others. The Secretary
shall act expeditiously on all requests
and shall notify the requester of her
decision in writing. If the Secretary de-
termines that there is no need to estab-
lish a Specification for labeling the re-
quested consumer product performance
characteristics, or because of a lack of
resources, she will decline to act fur-
ther on the request. In those instances
where the Secretary declines a request,
she shall state the reasons for so de-
clining.

(d) If the Secretary finds that a need
exists to establish a Specification for
labeling a consumer product under this
program, she shall publish a notice in
the FEDERAL REGISTER setting out such
finding and its basis and stating that
she is developing a proposed Specifica-
tion in accordance with §16.5.

§16.5 Development of performance in-
formation labeling specifications.

(a) If the Secretary makes a finding
of need pursuant to §16.4, she will pub-
lish a proposed Performance Informa-
tion Labeling Specification in the FED-
ERAL REGISTER with a notice giving the
complete text of the proposed Speci-
fication and any other pertinent infor-
mation. The notice will invite any in-
terested person to submit written com-
ments on the proposed Specification
within 45 days after its publication in
the FEDERAL REGISTER, unless another
time limit is provided by the Sec-
retary. Interested persons wanting to
express their views in an informal
hearing may do so, if within 15 days
after the proposed Specification is pub-
lished in the FEDERAL REGISTER, they
request the Secretary to hold a hear-
ing. Such informal hearings shall be
held so as to give all interested persons
an opportunity for the oral presen-
tation of data, views, or arguments in
addition to the opportunity to make
written submissions. Notice of such
hearings shall be published in the FED-
ERAL REGISTER. A transcript shall be
kept of any oral presentations.

(b) Each Specification shall as a min-
imum include:
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(1) A description of the performance
characteristics of the consumer prod-
uct covered;

(2) An identification by reference of
the test methods to be used in meas-
uring the performance characteristics.
The test methods, where they exist and
are deemed appropriate for inclusion in
the particular Specification involved,
shall be those which are described in
nationally-recognized voluntary stand-
ards. Where appropriate test methods
do not exist, they will be developed by
the Department of Commerce in co-
operation with interested parties and
set out in full in the Specification;

(3) A prototype label and directions
for displaying the label on or with the
consumer product concerned. Such di-
rections will not prohibit the display of
additional information by the partici-
pant on space adjacent to the marked
boundaries of the label; and

(4) Conditions of participation.

(c) The Secretary, after consideration
of all written and oral comments and
other materials received in accordance
with paragraph (a) of this section, shall
publish in the FEDERAL REGISTER with-
in 30 days after the final date for re-
ceipt of comments, or as soon as prac-
ticable thereafter, a notice either:

(1) Giving the complete text of a final
Specification, including conditions of
use, and stating that any prospective
participant in the program desiring
voluntarily to use the Department of
Commerce Mark developed under §16.10
must advise the Department of Com-
merce: or

(2) Stating that the proposed Speci-
fication will be further developed be-
fore final publication; or

(3) Withdrawing the proposed Speci-
fication from further consideration.

§16.6 Establishment of
charges.

fees and

(@) The Secretary in conjunction
with the use of the Working Capital
Fund of the National Institute of
Standards & Technology, as authorized
under section 12 of the Act of March 3,
1901, as amended (15 U.S.C. 278b), for
this program, shall establish fees and
charges for use of the Department of
Commerce Label and Mark on each
product. Such fees and charges shall be
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related to the number of units of prod-
ucts labeled, where appropriate. The
fees and charges established by the
Secretary, which may be revised by her
when she deems it appropriate to do so,
shall be in amounts calculated to make
the operation of this program as self-
sufficient as reasonable. A separate no-
tice will be published in the FEDERAL
REGISTER simultaneously with the no-
tice of each proposed Specification re-
ferred to in §16.5(a). Such notice will
set out a schedule of estimated fees and
charges the Secretary proposes to es-
tablish. The notice would be furnished
for informational and guidance pur-
poses only in order that the public may
evaluate the proposed Specification in
light of the expected fees to be charged.

(b) At such time as the Secretary
publishes the notice announcing the
final Specification referred to in
§16.5(c)(1), she shall simultaneously
publish a separate notice in the FED-
ERAL REGISTER setting forth the final
schedule of fees that will be charged
participants in the program. The effec-
tive date of such final schedule of fees
shall be the same as the date on which
the final Specification takes effect.

(c) Revisions, if any, to the fees and
charges established by the Secretary
under paragraph (b) of this section
shall be published in subsequent FED-
ERAL REGISTER notices and shall take
effect not less than thirty (30) days
after the date of publication of such
notice.

(d) The establishment of fees and
charges under this section may, at any
time, be suspended by the Secretary for
any length of time.

[42 FR 26648, May 25, 1977, as amended at 42
FR 57686, Nov. 4, 1977; 55 FR 38315, Sept. 18,
1990]

§16.7 Participation in program.

(a) Any manufacturer, assembler, or
private brand labeler of consumer prod-
ucts or importer of such products for
resale, desiring to participate in this
program will so notify the Secretary.
The notification will identify the par-
ticular Specification to be used and the
prospective participant’s identification
and model numbers for the products to
be labeled. The notification must in-
clude a statement that if accepted as a
participant in the program by the Sec-

§16.7
retary, the
will:

(1) Abide by all conditions imposed
by these procedures:

(2) Abide by the conditions contained
in the Specification, as prescribed in
paragraph (d) of this section;

(3) Pay the fees and charges estab-
lished by the Secretary; and

(4) Desist from using the Department
of Commerce label and Mark if his par-
ticipation is terminated under §16.8.

(b) The Secretary shall act expedi-
tiously on all requests to participate in
the program and shall notify each pro-
spective participant of her decision in
writing. In those instances where the
Secretary declines a request, she shall
state the reasons for so declining.

(c) If a prospective participant seek-
ing to participate in the program is no-
tified by the Secretary that she pro-
poses to deny that prospective partici-
pant the right to participate, that pro-
spective participant shall have thirty
(30) days from the receipt of such noti-
fication to request a hearing under the
provisions of 5 U.S.C. 556. The Sec-
retary’s proposed denial shall become
final through the issuance of a written
decision to such prospective partici-
pant in the event that he does not ap-
peal such notification by the end of the
thirty (30) day period. If however, such
prospective participant requests a
hearing within that thirty (30) day pe-
riod, the Secretary’s proposed denial
shall be stayed pending the outcome of
the hearing held pursuant to 5 U.S.C.
556.

(d) The conditions set out in each
Specification will include, but not be
limited to, the following:

(1) Prior to the use of a Label, the
participant will make or have made
the measurements to obtain the infor-
mation required for inclusion on the
Label and, if requested, will forward
within 30 days such measurement data
to the Secretary. Such measurement
data will be kept on file by the partici-
pant or his agent for two years after
that product is no longer manufactured
unless otherwise provided in the Speci-
fication.

(2) The participant will describe the
test results on the Label as prescribed
in the Specification.

prospective participant
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